
Dear IPAS Associates/Fellows, 
 
We are glad to bring you the IPAS Update on the recent trends and developments in the 
insolvency profession. 
 

Message from Chairman   Technical Updates 

 
Dear Associates/Fellows 
 
This is one of a series of 
technical updates for 
Associates and Fellows as 
part of our initiatives to 
provide relevant technical 
knowledge in our ongoing 
Continuing Professional 
Education. 
 
Members are encouraged to 
contribute articles of interest 
and share some of their 
expertise with colleagues in 
our profession, which can 
only be for the good of the 
profession as a whole.  
 
Yours sincerely, 
DON M HO, FIPAS 
Chairman 
 
 
 
 
 

Join IPAS 
 
Invitation to join the 
Insolvency Practitioners 
Association of Singapore 
Limited (IPAS) 

Pursuant to the 
recommendations of the 
Company Legislation and 
Regulatory Framework 
Committee, the Insolvency 
Practitioners Association of 
Singapore Limited (IPAS) was 
incorporated on 12 April 2005 
with the support of the 

   
CONDUCT OF CREDITORS’ MEETING / 
CONVERSION OF CREDITORS’ VOLUNTARY 
LIQUIDATION TO COMPULSORY LIQUIDATION  
 
 
IInn  SSyyssmmaa  CCoonnssttrruuccttiioonn  PPttee  LLttdd  vv  EEKK  DDeevveellooppmmeennttss  [[22000077]]  SSGGHHCC
3366,,  tthhee  HHiigghh  CCoouurrtt  ccllaarriiffiieedd  tthhee  pprriinncciipplleess  rreellaattiinngg  ttoo  tthhee  ccoonndduucctt  ooff  aa
ccrreeddiittoorrss’’  mmeeeettiinngg..    IInn  tthhiiss  ccaassee,,  tthhee  ppllaaiinnttiiffff  hhaadd  aapppplliieedd  ffoorr  lleeaavvee  ttoo
iinniittiiaattee  ccoommppuullssoorryy  wwiinnddiinngg  uupp  pprroocceeeeddiinnggss  oonn  tthhee  ddeeffeennddaanntt  wwhhiillee
tthhee  ddeeffeennddaanntt  wwaass  aallrreeaaddyy  iinn  tthhee  pprroocceessss  ooff  vvoolluunnttaarryy  wwiinnddiinngg  uupp..
TThhee  pprroovviissiioonnaall  lliiqquuiiddaattoorrss  wweerree  aappppooiinntteedd  aass  tthhee  ccoommppaannyy’’ss
lliiqquuiiddaattoorrss..  TThhee  ppllaaiinnttiiffff  wwaass  tthhee  llaarrggeesstt  ssiinnggllee  ccrreeddiittoorr  ooff  tthhee
ddeeffeennddaanntt..  
 
AAtt  aa  ccrreeddiittoorrss’’  mmeeeettiinngg  cchhaaiirreedd  bbyy  tthhee  pprroovviissiioonnaall  lliiqquuiiddaattoorr,,  tthhee
ppllaaiinnttiiffff  ssoouugghhtt  ttoo  nnoommiinnaattee  aa  ccaannddiiddaattee  ffoorr  aappppooiinnttmmeenntt  aass  tthhee
ccoommppaannyy’’ss  lliiqquuiiddaattoorr..  TThhee  nnoommiinnaattiioonn  wwaass  rreejjeecctteedd  bbyy  tthhee
pprroovviissiioonnaall  lliiqquuiiddaattoorr  ffoorr  bbeeiinngg  llaattee,,  bbuutt  tthhee  pprroovviissiioonnaall  lliiqquuiiddaattoorr
ooffffeerreedd  ttoo  aaddjjoouurrnn  tthhee  mmeeeettiinngg  ssoo  tthhaatt  tthhee  nnoommiinnaattiioonn  ccoouulldd  bbee  mmaaddee
iinn  ttiimmee..  HHee  tthheenn  ppuutt  tthhee  qquueessttiioonn  ooff  aaddjjoouurrnnmmeenntt  ttoo  aa  vvoottee  bbyy  aasskkiinngg
tthhoossee  wwhhoo  wwaanntteedd  aann  aaddjjoouurrnnmmeenntt  ttoo  rraaiissee  tthheeiirr  hhaannddss..  OOnnllyy  33  ooff  tthhee
3311  ppeerrssoonnss  pprreesseenntt  ddiidd..  TThhee  pprroovviissiioonnaall  lliiqquuiiddaattoorr  ddiidd  nnoott  sseeeekk  ddiirreecctt
ccoonnffiirrmmaattiioonn  ffrroomm  tthhee  ootthheerr  ppeerrssoonnss  aatt  tthhee  mmeeeettiinngg  wwhheetthheerr  tthheeyy
wwaanntteedd  tthhee  mmeeeettiinngg  ttoo  ggoo  oonn..    
 
IItt  wwaass  hheelldd  bbyy  tthhee  HHiigghh  CCoouurrtt  tthhaatt  tthhee  pprroovviissiioonnaall  lliiqquuiiddaattoorr  eerrrreedd
wwhheenn  hhee  ccoonndduucctteedd  tthhee  vvoottiinngg  iinn  tthhee  mmaannnneerr  tthhaatt  hhee  ddiidd..  HHee  sshhoouulldd
hhaavvee  rreeccoorrddeedd  tthhee  vvootteess  ffoorr  aanndd  iinn  ooppppoossiittiioonn  ooff  tthhee  aaddjjoouurrnnmmeenntt  ooff
tthhee  mmeeeettiinngg  aanndd  oonn  tthhee  aappppooiinnttmmeenntt  ooff  tthhee  lliiqquuiiddaattoorr..  TThhee  CCoouurrtt
ooppiinneedd  tthhaatt  aannootthheerr  eerrrroorr  hhaadd  bbeeeenn  mmaaddee  eevveenn  bbeeffoorree  tthhee  mmeeeettiinngg
ssttaarrtteedd  --  tthhee  mmeeeettiinngg  sshhoouulldd  hhaavvee  bbeeeenn  ffoorr  tthhee  ppuurrppoossee  ooff  aappppooiinnttiinngg
lliiqquuiiddaattoorrss  ffoorr  tthhee  ccoommppaannyy,,  aanndd  nnoott  ffoorr  ccoonnffiirrmmiinngg  tthhee  aappppooiinnttmmeenntt
ooff  tthhee  pprroovviissiioonnaall  lliiqquuiiddaattoorrss  aass  tthhee  lliiqquuiiddaattoorrss  ooff  tthhee  ccoommppaannyy  aass
iinnddiiccaatteedd  iinn  tthhee  aaggeennddaa  ooff  tthhee  mmeeeettiinngg..  
 
AAss  ffoorr  tthhee  iissssuuee  oonn  wwhheetthheerr  vvoolluunnttaarryy  wwiinnddiinngg  uupp  sshhoouulldd  bbee  rreeppllaacceedd
bbyy  ccoommppuullssoorryy  wwiinnddiinngg  uupp,,  tthhee  CCoouurrtt  ssttaatteedd  tthhaatt  rreeggaarrdd  hhaadd  ttoo  bbee
hhaadd  ttoo  tthhee  iinneevviittaabbllee  dduupplliicciittyy  aanndd  wwaassttaaggee  iinn  ttiimmee,,  eeffffoorrtt  aanndd  ccoossttss..
TThheerree  hhaadd  ttoo  bbee  aa  rreeaassoonn  bbeeffoorree  tthhee  wwiisshheess  ooff  aapppplliiccaanntt  wweerree
aalllloowweedd  ttoo  oovveerrrruullee  tthhee  wwiisshheess  ooff  tthhee  mmaajjoorriittyy  ooff  tthhee  ccrreeddiittoorrss..  WWhheenn
tthheerree  wweerree  nnoo  rreeaassoonnss  aatt  aallll,,  tthheenn  tthhee  wwiisshheess  ooff  tthhee  mmaajjoorriittyy
ccrreeddiittoorrss  sshhoouulldd  pprreevvaaiill..  IInn  tthhee  pprreesseenntt  ccaassee,,  tthheerree  wwaass  nnoo  eevviiddeennccee
ooff  aannyy  eexxcceeppttiioonnaall  mmiissmmaannaaggeemmeenntt  ooff  tthhee  ccoommppaannyy  tthhaatt  ccaalllleedd  ffoorr
aann  eexxaammiinnaattiioonn  bbyy  aa  ccoouurrtt--aappppooiinntteedd  lliiqquuiiddaattoorr..  FFuurrtthheerr,,  tthhee  CCoouurrtt
hheelldd  tthhaatt  tthheerree  wweerree  nnoo  ggeenneerraall  pprriinncciipplleess  ooff  ffaaiirrnneessss  aanndd
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ccoommmmeerrcciiaall  mmoorraalliittyy  tthhaatt  wweeiigghheedd  iinn  ffaavvoouurr  ooff  tthhee  ppllaaiinnttiiffff’’ss
iinnssiisstteennccee  tthhaatt  tthhee  ccoommppaannyy  bbee  wwoouunndd  uupp  ccoommppuullssoorriillyy  ttoo  pprreevvaaiill
oovveerr  tthhee  mmaajjoorriittyy  ddeecciissiioonn  iinn  ssuuppppoorrtt  ooff  vvoolluunnttaarryy  wwiinnddiinngg  uupp..  
 
 
DUTY OF CARE OF STATUTORY AUDITORS AND FORENSIC 
AUDITORS 
 
TTwwoo  rreecceenntt  CCoouurrtt  ooff  AAppppeeaall  jjuuddggmmeennttss,,  PPllaannAAssssuurree  PPAACC  vv  GGaaeelliicc
IInnnnss  PPttee  LLttdd
[[22000077]]  SSGGCCAA  4411  ((““GGaaeelliicc  IInnnnss””))  aanndd  JJSSII  SShhiippppiinngg  ((SS))  PPttee  LLttdd  vv
TTeeooffoooonnggwwoonnggllcclloooonngg  [[22000077]]  SSGGCCAA  4400  ((““JJSSII  SShhiippppiinngg””))  aarree
rreelleevvaanntt  iinn  aasscceerrttaaiinniinngg  tthhee  dduuttyy  ooff  ccaarree  rreeqquuiirreedd  ooff  ssttaattuuttoorryy
aauuddiittoorrss..    TThhee  CCoouurrtt  iinn  JJSSII  SShhiippppiinngg  oobbsseerrvveedd  tthhaatt  aa  mmuullttiittuuddee  ooff
ffaaccttoorrss  ccoommee  iinnttoo  ppllaayy  wwhheenn  aasssseessssiinngg  tthhee  nnaattuurree  aanndd  eexxtteenntt  ooff  aann
aauuddiittoorr’’ss  pprrooffeessssiioonnaall  dduuttiieess  --  tthheerree  iiss  nnoo  ssiinnggllee  aallll--eemmbbrraacciinngg  rruullee  oorr
ccrriitteerriioonn  tthhaatt  ccoonnssiisstteennttllyy  oorr  eexxcclluussiivveellyy  pprreeddoommiinnaatteess..  
  
TThhee  CCoouurrtt  ooff  AAppppeeaall  hheelldd  tthhaatt  aalltthhoouugghh  iitt  iiss  nnoott  ccoonntteemmppllaatteedd  tthhaatt  aann
aauuddiittoorr  mmuusstt  ddeetteecctt  eeaacchh  aanndd  eevveerryy  mmaatteerriiaall  mmiissssttaatteemmeenntt  oorr
iinnssttaannccee  ooff  ffrraauudd  iinn  tthhee  ddiisscchhaarrggee  ooff  hhiiss  dduuttiieess,  , tthheerree  iiss  aann
aaffffiirrmmaattiivvee  dduuttyy  oonn  tthhee  ppaarrtt  ooff  tthhee  ssttaattuuttoorryy  aauuddiittoorr  ttoo  ddeetteecctt  aanndd
pprreevveenntt  rreeaaddiillyy  aappppaarreenntt  aanndd//oorr  eeaassiillyy  ddeetteeccttaabbllee  ttyyppeess  ooff  ffrraauudd..
AAlltthhoouugghh  tthhee  aauuddiittoorr  iiss  nnoott  rreeqquuiirreedd  ttoo  uunnddeerrttaakkee  aa  ffuullll--fflleeddggee  iinnqquuiirryy
iinnttoo  tthhee  vveerraacciittyy  ooff  tthhee  aaccccoouunntt  iinn  aallll  ccaasseess,,  tthhee  oonnuuss  iiss  oonn  hhiimm  ttoo
ppeerrffoorrmm  hhiiss  dduuttiieess  wwiitthh  aann  aattttiittuuddee  ooff  pprrooffeessssiioonnaall  sscceeppttiicciissmm  aanndd
rreemmaaiinn  aalliivvee  ttoo  tthhee  ppoossssiibbiilliittyy  ooff  ffrraauudd..  HHee  mmuusstt  aapppprrooaacchh  hhiiss  ttaasskk
wwiitthh  aann  iinnqquuiirriinngg  mmiinndd  aanndd  rreemmaaiinn  ccoonnssttaannttllyy  aalleerrtt  ttoo  tthhee  ffaacctt  tthhaatt  aa
mmiissttaakkee  oorr  oovveerrssiigghhtt  ccoouulldd  aaccttuuaallllyy  bbee  tthhee  tthhiinn  eenndd  ooff  aa  wweeddggee..  AAnn
aauuddiittoorr  wwoouulldd  tthhuuss  bbee  oobblliiggeedd  ttoo  ppuurrssuuee  tthhee  mmaatttteerr  aanndd  mmaakkee  ffuurrtthheerr
iinnqquuiirriieess  wwhheerree  rreeaassoonnaabbllee  ssuussppiicciioonn  wwoouulldd  ttyyppiiccaallllyy  hhaavvee  bbeeeenn
eexxcciitteedd..  
 
FFoorreennssiicc  aauuddiittoorrss  sshhoouulldd  aallssoo  nnoottee  tthhaatt  tthhee  ddiiccttaa  iinn  GGaaeelliicc  IInnnnss  aanndd
JJSSII  SShhiippppiinngg  ppllaacceess  aa  hhiigghheerr  dduuttyy  ooff  ccaarree  oonn  tthheemm  aass  ccoommppaarreedd  ttoo
ssttaattuuttoorryy  aauuddiittoorrss..  TThhee  CCoouurrtt  iinn  GGaaeelliicc  IInnnnss  ssuuggggeessttss  tthhaatt  aann  aauuddiittoorr
ccoonndduuccttiinngg  aa  ssppeecciiaall  aauuddiitt  hhaass  ttoo  ppeerrffoorrmm  aa  110000%%  aauuddiitt  ooff  aallll
ttrraannssaaccttiioonnss::  
 

““AAddmmiitttteeddllyy,,  tthhee  ssccooppee  ooff  aa  ssttaattuuttoorryy  aauuddiitt  iiss  ccoommppaarraattiivveellyy  
lliimmiitteedd  iinn  ccoommppaarriissoonn  ttoo  aa  ffoorreennssiicc  aauuddiitt..  AA  ssttaattuuttoorryy  aauuddiitt  
nneeeedd  oonnllyy  ccoommppllyy  wwiitthh  lleessss  oonneerroouuss  oobblliiggaattiioonn,,  aanndd  mmaayy  uussee  
oonn  aa  tteesstt  bbaassiiss  iinnsstteeaadd  ooff  ppeerrffoorrmmiinngg  aa  110000%%  aauuddiitt  ooff  aallll  
ttrraannssaaccttiioonnss..””    

 
SSiimmiillaarrllyy,,  tthhee  CCoouurrtt  ooff  AAppppeeaall  iinn  JJSSII  SShhiippppiinngg  aallssoo  hhiinntteedd  oonn  aa  hhiigghheerr
ssttaannddaarrdd  ooff  ccaarree  ffoorr  aauuddiittoorrss  ccoonndduuccttiinngg  ssppeecciiaall  iinnvveessttiiggaattiivvee  aauuddiittss..
TThhee  CCoouurrtt  ssttaatteedd::  
 

““……wwee  hhaavvee  ttoo  bbeeaarr  iinn  mmiinndd  tthhee  ffaacctt  tthhaatt  tthhee  aauuddiittss  iinn  
qquueessttiioonn  wweerree  ssttaattuuttoorryy  aauuddiittss  ((aass  ooppppoosseedd  ttoo  ssppeecciiaall  
iinnvveessttiiggaattiivvee  aauuddiittss  ccoommmmiissssiioonneedd  ffoorr  aa  ssppeecciiaall  ppuurrppoossee))  
iinnvvoollvviinngg  tthhee  aauuddiitt  ooff  ssaammpplleess  oonn  aa  tteesstt  bbaassiiss””..    

 
 

http://www.ipas.org.sg/


SCHEME OF ARRANGEMENTS 
 
IInn  TThhee  OOrriieennttaall  IInnssuurraannccee  CCoo  LLttdd  vv  RReelliiaannccee  NNaattiioonnaall  AAssiiaa  RRee  PPttee
LLttdd  [[22000088]]  SSGGCCAA  88,,  tthhee  CCoouurrtt  ooff  AAppppeeaall  oovveerrttuurrnneedd  tthhee  ddeecciissiioonn  ooff
tthhee  HHiigghh  CCoouurrtt  oonn  1144  JJaannuuaarryy  22000088,,  aanndd  aalllloowweedd  aa  ccrreeddiittoorr  ooff  aa
ccoommppaannyy  ttoo  ssuubbmmiitt  iittss  pprrooooff  ooff  ddeebbtt  aafftteerr  tthhee  ddeeaaddlliinnee  sseett  oouutt  iinn  aa
sscchheemmee  ooff  aarrrraannggeemmeenntt..  TThhee  bbrriieeff  ffaaccttss  aarree  aass  ffoolllloowwss::  OOrriieennttaall
IInnssuurraannccee  wwaass  aa  ccrreeddiittoorr  ooff  RReelliiaannccee..  RReelliiaannccee  ssuubbsseeqquueennttllyy
eenntteerreedd  iinnttoo  aa  sscchheemmee  ooff  aarrrraannggeemmeenntt  wwiitthh  iittss  ccrreeddiittoorrss  ppuurrssuuaanntt  ttoo
sseeccttiioonn  221100  ooff  tthhee  CCoommppaanniieess  AAcctt..  AAfftteerr  tthhee  SScchheemmee  wwaass
ssaannccttiioonneedd,,  sseevveerraall  rreemmiinnddeerrss  wweerree  sseenntt  ttoo  OOrriieennttaall  IInnssuurraannccee  ttoo
ssuubbmmiitt  iittss  PPrrooooff  ooff  DDeebbtt..  OOrriieennttaall  IInnssuurraannccee  ddiidd  nnoott  ssuubbmmiitt  iittss  PPrrooooff
ooff  DDeebbtt  bbyy  tthhee  ddeeaaddlliinnee  sseett  oouutt  iinn  tthhee  sscchheemmee  ooff  aarrrraannggeemmeenntt..
OOrriieennttaall  IInnssuurraannccee  ssuubbsseeqquueennttllyy  aapppplliieedd  ffoorr  aann  eexxtteennssiioonn  ooff  ttiimmee  ttoo
ddoo  ssoo..    
 
AAtt  tthhee  HHiigghh  CCoouurrtt,,  tthhee  jjuuddggee  rreejjeecctteedd  OOrriieennttaall  IInnssuurraannccee’’ss
aapppplliiccaattiioonn  aanndd  ffoolllloowweedd  tthhee  PPrriivvyy  CCoouunncciill  ccaassee  ooff  KKeemmppee  aanndd
AAnnootthheerr  ((JJooiinntt  LLiiqquuiiddaattoorrss  ooff  MMeennttoorr  IInnssuurraannccee  LLttdd))  vv  AAmmbbaassssaaddoorr
IInnssuurraannccee  CCoo  ((iinn  LLiiqquuiiddaattiioonn))  [[11999988]]  11  WWLLRR  227711  iinn  hhoollddiinngg  tthhaatt  tthhee
CCoouurrtt  ccoouulldd  nnoott  eexxtteenndd  tthhee  ddeeaaddlliinnee  sseett  oouutt  iinn  aa  sscchheemmee  ffoorr
ssuubbmmiittttiinngg  aa  PPrrooooff  ooff  DDeebbtt  aanndd  tthhaatt  tthhee  CCoouurrtt  ccoouulldd  oonnllyy  aammeenndd  tthhee
SScchheemmee  iiff  ccoonnsseenntt  hhaadd  bbeeeenn  oobbttaaiinneedd  bbyy  ffrraauudd  oorr  wwhheerree  tthheerree  wwaass
aann  oobbvviioouuss  mmiissttaakkee  iinn  tthhee  ddooccuummeennttss..  
 
The Court of Appeal reversed the decision of the High Court and
held that a scheme of arrangement, when approved by the Court 
takes effect as an order of court, and like any other court order, can 
be varied, but only in deserving circumstances. The Court took the 
view that an extension of time to submit a proof of debt in respect of 
a court-approved scheme was a matter of procedure, rather than as 
a matter going to the substance or materiality of the commercial 
dimension of the scheme. Hence, an extension of time could be 
allowed under Order 3 Rule 4 of the Rules of Court. A further 
consideration that was taken into account by the Court of Appeal 
was that there was no prejudice caused to the parties / creditors. 
The Court stated that the factors that the Court would take into 
account in deciding whether there is any prejudice to the parties 
include:  
 

1. Whether any distribution has been made under the scheme; 
 
2. Whether allowing the application for extension of time will 

inconvenience the other creditors or substantially affect the 
dividends that they can expect to receive;  

 
3. Whether the order for extension of time can be framed to 

avoid any potential prejudice to other creditors; and 
 

4. How much the creditor seeking the extension of time stands 
to lose if no extension is granted. 

 
On a separate note, the Court of Appeal was also of the view that 
section 392(4)(d) of the Companies Act could also be used to 
extend the time to submit a proof of debt if it could be shown that 



there was no “substantial injustice” to the parties.  
 
 
TRACING OF PAYMENT TO COMPANY THAT GOES INTO 
LIQUIDATION 
 
In Simon Cooper v PRG Powerhouse Ltd (in creditors' voluntary 
liquidation) & Ors [2008] EWHC 498, the English High Court held 
that where it had clearly to be implied into an arrangement between 
the applicant and a company that subsequently went into liquidation 
that the applicant had made a payment to the company to enable it 
to discharge the applicant's debt to a third party, that sum had not 
formed part of the company's assets at its free disposal and had 
been paid subject to a purpose trust. The applicant was therefore 
entitled to trace his payment to its full amount. 

 

UNFAIR PREFERENCE 
 
IInn  HHaawwkkeess  HHiillll  PPuubblliisshhiinngg  CCoo  ((HHiigghh  CCoouurrtt,,  2244  MMaayy  22000077)),,  tthhee
ccllaaiimmaanntt  lliiqquuiiddaattoorr  mmaaddee  ccllaaiimmss  aaggaaiinnsstt  tthhee  sseeccrreettaarryy  aanndd  ddiirreeccttoorr
((tthhee  ““DDeeffeennddaannttss””))  ooff  aa  ccoommppaannyy  aalllleeggiinngg  tthhaatt  tthheeyy  hhaadd  ccaauusseedd  tthhee
ccoommppaannyy  ttoo  ggiivvee  tthheemm  aa  pprreeffeerreennccee  aanndd  tthhaatt  tthheeyy  wweerree  gguuiillttyy  ooff
wwrroonnggffuull  ttrraaddiinngg..  TThhee  ccoommppaannyy  hhaadd  bbeeeenn  iinnccoorrppoorraatteedd  ffoorr  tthhee
bbuussiinneessss  ooff  ppuubblliisshhiinngg  aa  ffrreeee  ggoollffiinngg  mmaaggaazziinnee  wwhhoossee  pprrooffiittaabbiilliittyy
hhaadd  bbeeeenn  ddeeppeennddeenntt  oonn  aaddvveerrttiissiinngg  rreevveennuuee  ggeenneerraatteedd..  AA  bbaannkk
llooaanneedd  tthhee  ccoommppaannyy  ££2200,,000000  sseeccuurreedd  bbyy  aa  ddeebbeennttuurree  oovveerr  aallll  tthhee
ccoommppaannyy’’ss  aasssseettss..  TThhee  DDeeffeennddaannttss  gguuaarraanntteeeedd  tthhee  ccoommppaannyy''ss
lliiaabbiilliittyy  ttoo  tthhee  bbaannkk..  TThhee  ccoommppaannyy  ssuubbsseeqquueennttllyy  bbeeggaann  ppuubblliiccaattiioonn  ooff
aa  sseeccoonndd  ffrreeee  ttiittllee..  HHoowweevveerr,,  tthhee  ccoommppaannyy  ddiidd  nnoott  pprroossppeerr,,  hhaavviinngg
eexxppeerriieenncceedd  ccaasshh  ffllooww  pprroobblleemmss  aanndd  aa  ttrraaddiinngg  lloossss..  TThhee  ccoommppaannyy
ssuubbsseeqquueennttllyy  ssoolldd  bbootthh  ttiittlleess  ffoorr  ££2200,,000000,,  bbuutt  iinn  oorrddeerr  ttoo  ppeerrssuuaaddee
tthhee  bbaannkk  ttoo  rreelleeaassee  tthhee  ttiittlleess  ffrroomm  tthhee  ddeebbeennttuurree,,  tthhee  wwhhoollee  ooff  tthhee
ppuurrcchhaassee  pprriiccee  wwaass  ppaaiidd  oonn  ttoo  tthhee  bbaannkk..  TThhee  rreeppaayymmeenntt  ooff  tthhaatt
oorriiggiinnaall  llooaann  rreedduucceedd  tthhee  ppootteennttiiaall  lliiaabbiilliittiieess  ooff  tthhee  ccoommppaannyy,,  aanndd
aaffffeecctteedd  tthhee  gguuaarraanntteeeess  ggiivveenn  bbyy  tthhee  DDeeffeennddaannttss..  OOnnccee  tthhee
ccoommppaannyy  hhaadd  ssoolldd  tthhee  ttiittlleess,,  iitt  hhaadd  nnoo  rreemmaaiinniinngg  bbuussiinneessss  aanndd  wweenntt
iinnttoo  vvoolluunnttaarryy  lliiqquuiiddaattiioonn..    
 
TThhee  lliiqquuiiddaattoorr  ccoonntteennddeedd  tthhaatt  ((11))  tthhee  ppaayymmeenntt  ooff  tthhee  ££2200,,000000  ttoo  tthhee
bbaannkk  hhaadd  bbeeeenn  aa  pprreeffeerreennccee,,  uunnddeerr  bbeeccaauussee  iitt  hhaadd  hhaadd  tthhee  eeffffeecctt  ooff
ddiisscchhaarrggiinngg  oorr  rreedduucciinngg  tthhee  DDeeffeennddaannttss’’  lliiaabbiilliittiieess  aass  gguuaarraannttoorrss  aanndd
tthhee  ccoommppaannyy  hhaadd  bbeeeenn  iinnfflluueenncceedd  bbyy  aa  ddeessiirree  ttoo  iimmpprroovvee  tthheeiirr
ppoossiittiioonn  iinn  tthhee  eevveenntt  ooff  aann  iinnssoollvveenntt  lliiqquuiiddaattiioonn;;  aanndd  ((22))  tthhee
DDeeffeennddaannttss  wweerree  gguuiillttyy  ooff  wwrroonnggffuull  ttrraaddiinngg,,  bbeeccaauussee  tthheeyy  hhaadd
aalllloowweedd  tthhee  ccoommppaannyy  ttoo  ccoonnttiinnuuee  ttoo  ttrraaddee  aafftteerr  tthheeyy  hhaadd  kknnoowwnn  tthhaatt
tthheerree  wwaass  nnoo  rreeaassoonnaabbllee  pprroossppeecctt  tthhaatt  tthhee  ccoommppaannyy    wwoouulldd  aavvooiidd
ggooiinngg  iinnttoo  iinnssoollvveenntt  lliiqquuiiddaattiioonn..  
 
IItt  wwaass  hheelldd  bbyy  JJuussttiiccee  LLeewwiissoonn  tthhaatt  ssiinnccee  tthhee  DDeeffeennddaannttss  hhaadd  bbeeeenn
gguuaarraannttoorrss  ooff  aallll  ooff  tthhee  ccoommppaannyy''ss  lliiaabbiilliittiieess  ttoo  tthhee  bbaannkk  iitt  hhaadd  bbeeeenn
aann  iinneevviittaabbllee  ccoonnsseeqquueennccee  ooff  aa  ppaayymmeenntt  ttoo  tthhee  bbaannkk  iinn  rreedduuccttiioonn  ooff
tthhee  ccoommppaannyy’’ss  lliiaabbiilliittyy  tthhaatt  tthheeiirr  lliiaabbiilliittyy  uunnddeerr  tthhee  gguuaarraanntteeee  wwoouulldd
bbee  rreedduucceedd..  HHoowweevveerr,,  iiff  tthhee  ccoommppaannyy  hhaadd  ggoonnee  iinnttoo  iinnssoollvveenntt
lliiqquuiiddaattiioonn aatt tthhaatt ttiimmee,, tthhee bbaannkk wwoouulldd hhaavvee  rreelliieedd  oonn  iittss  sseeccuurriittyy ttoo



rreeaalliissee  tthhee  ccoommppaannyy’’ss  aasssseettss..  WWhhaatteevveerr  tthhee  ppuurrcchhaassee  pprriiccee  ooff  tthhee
ttiittlleess,,  tthhaatt  pprriiccee  wwoouulldd  hhaavvee  bbeeeenn  aapppplliieedd  iinn  rreedduuccttiioonn  ooff  tthhee
ccoommppaannyy''ss  ddeebbtt  ttoo  tthhee  bbaannkk,,  aanndd  ttoo  tthhee  eexxtteenntt  tthhaatt  tthhee  bbaannkk  hhaadd
rreeccoovveerreedd  iittss  llooaann,,  tthhee  DDeeffeennddaannttss’’  lliiaabbiilliittyy  uunnddeerr  tthhee  gguuaarraanntteeee
wwoouulldd  hhaavvee  bbeeeenn  ssiimmiillaarrllyy  rreedduucceedd..    
  
TThheerreeffoorree,,  uunnlleessss  tthhee  ssaallee  ooff  tthhee  ttiittlleess  hhaadd  bbeeeenn  aatt  aann  uunnddeerrvvaalluuee,,
aanndd  tthheerree  wwaass  nnoo  eevviiddeennccee  tthhaatt  tthheeyy  hhaadd  bbeeeenn,,  tthhee  DDeeffeennddaannttss’’
ppoossiittiioonn  hhaadd  bbeeeenn  nnoo  ddiiffffeerreenntt  ffrroomm  wwhhaatt  iitt  wwoouulldd  hhaavvee  bbeeeenn  iiff  tthhee
ccoommppaannyy  hhaadd  ggoonnee  iinnttoo  lliiqquuiiddaattiioonn..  TThhee  ttrraannssaaccttiioonn  hhaadd  nnoott,,
aaccccoorrddiinnggllyy,,  aammoouunntteedd  ttoo  aa  pprreeffeerreennccee  aatt  aallll..  IInn  aannyy  eevveenntt,,  iinn
eenntteerriinngg  iinnttoo  tthhee  ttrraannssaaccttiioonn,,  tthhee  ccoommppaannyy  hhaadd  nnoott  bbeeeenn  iinnfflluueenncceedd
bbyy  aa  ddeessiirree  ttoo  iimmpprroovvee  tthhee  ppoossiittiioonn  ooff  tthhee  DDeeffeennddaannttss..  TThhee
DDeeffeennddaannttss  hhaadd  ddoonnee  tthhee  bbeesstt  ddeeaall  ppoossssiibbllee  aatt  tthhee  ttiimmee,,  wwhhiicchh  hhaadd
bbeeeenn  aa  bbeetttteerr  oonnee  tthhaann  ccoouulldd  hhaavvee  bbeeeenn  aacchhiieevveedd  oonn  aa  rreeaalliissaattiioonn
eeiitthheerr  bbyy  aa  sseeccuurreedd  ccrreeddiittoorr  oorr  bbyy  aa  lliiqquuiiddaattoorr..  TThheerree  hhaadd,,  tthheerreeffoorree,,
bbeeeenn  nnoo  pprreeffeerreennccee  oonn  tthhaatt  ggrroouunndd  eeiitthheerr..    
 
IInn  aaddddiittiioonn  tthhee  CCoouurrtt  hheelldd  tthhaatt  wwhhiillsstt  aann  iinnssoollvveenntt  lliiqquuiiddaattiioonn  wwoouulldd
aallmmoosstt  aallwwaayyss  rreessuulltt  ffrroomm  oonnee  oorr  mmoorree  mmiissttaakkeess,,  ppiicckkiinngg  oovveerr  tthhee
bboonneess  ooff  aa  ddeeaadd  ccoommppaannyy  iinn  aa  ccoouurrttrroooomm  wwaass  nnoott  aallwwaayyss  ffaaiirr  ttoo
tthhoossee  wwhhoo  hhaadd  ssttrruugggglleedd  ttoo  kkeeeepp  ggooiinngg  iinn  tthhee  rreeaassoonnaabbllee,,  bbuutt
uullttiimmaatteellyy  mmiissppllaacceedd,,  hhooppee  tthhaatt  tthhiinnggss  wwoouulldd  ggeett  bbeetttteerr..  IInn  tthhee  iinnssttaanntt
ccaassee,,  tthhee  DDeeffeennddaannttss  hhaadd  nnoott  kknnoowwnn  oorr  ccoonncclluuddeedd  tthhaatt  tthheerree  wwaass  nnoo
rreeaassoonnaabbllee  pprroossppeecctt  tthhaatt  tthhee  ccoommppaannyy  ccoouulldd  hhaavvee  aavvooiiddeedd  ggooiinngg
iinnttoo  iinnssoollvveenntt  lliiqquuiiddaattiioonn..  TThhee  DDeeffeennddaannttss  hhaadd  tthhoouugghhtt  tthhaatt  tthhee
ccoommppaannyy  ccoouulldd  ttrraaddee  iittss  wwaayy  oouutt  ooff  ddiiffffiiccuullttiieess..  TThheerree  hhaadd,,  tthheerreeffoorree,,
bbeeeenn  nnoo  wwrroonnggffuull  ttrraaddiinngg  oonn  tthheeiirr  ppaarrtt..  
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	CONDUCT OF CREDITORS’ MEETING / CONVERSION OF CREDITORS’ VOLUNTARY LIQUIDATION TO COMPULSORY LIQUIDATION 
	In Sysma Construction Pte Ltd v EK Developments [2007] SGHC 36, the High Court clarified the principles relating to the conduct of a creditors’ meeting.  In this case, the plaintiff had applied for leave to initiate compulsory winding up proceedings on the defendant while the defendant was already in the process of voluntary winding up. The provisional liquidators were appointed as the company’s liquidators. The plaintiff was the largest single creditor of the defendant.
	At a creditors’ meeting chaired by the provisional liquidator, the plaintiff sought to nominate a candidate for appointment as the company’s liquidator. The nomination was rejected by the provisional liquidator for being late, but the provisional liquidator offered to adjourn the meeting so that the nomination could be made in time. He then put the question of adjournment to a vote by asking those who wanted an adjournment to raise their hands. Only 3 of the 31 persons present did. The provisional liquidator did not seek direct confirmation from the other persons at the meeting whether they wanted the meeting to go on. 
	It was held by the High Court that the provisional liquidator erred when he conducted the voting in the manner that he did. He should have recorded the votes for and in opposition of the adjournment of the meeting and on the appointment of the liquidator. The Court opined that another error had been made even before the meeting started - the meeting should have been for the purpose of appointing liquidators for the company, and not for confirming the appointment of the provisional liquidators as the liquidators of the company as indicated in the agenda of the meeting.
	As for the issue on whether voluntary winding up should be replaced by compulsory winding up, the Court stated that regard had to be had to the inevitable duplicity and wastage in time, effort and costs. There had to be a reason before the wishes of applicant were allowed to overrule the wishes of the majority of the creditors. When there were no reasons at all, then the wishes of the majority creditors should prevail. In the present case, there was no evidence of any exceptional mismanagement of the company that called for an examination by a court-appointed liquidator. Further, the Court held that there were no general principles of fairness and commercial morality that weighed in favour of the plaintiff’s insistence that the company be wound up compulsorily to prevail over the majority decision in support of voluntary winding up.
	Two recent Court of Appeal judgments, PlanAssure PAC v Gaelic Inns Pte Ltd[2007] SGCA 41 (“Gaelic Inns”) and JSI Shipping (S) Pte Ltd v Teofoongwonglcloong [2007] SGCA 40 (“JSI Shipping”) are relevant in ascertaining the duty of care required of statutory auditors.  The Court in JSI Shipping observed that a multitude of factors come into play when assessing the nature and extent of an auditor’s professional duties - there is no single all-embracing rule or criterion that consistently or exclusively predominates.
	The Court of Appeal held that although it is not contemplated that an auditor must detect each and every material misstatement or instance of fraud in the discharge of his duties, there is an affirmative duty on the part of the statutory auditor to detect and prevent readily apparent and/or easily detectable types of fraud. Although the auditor is not required to undertake a full-fledge inquiry into the veracity of the account in all cases, the onus is on him to perform his duties with an attitude of professional scepticism and remain alive to the possibility of fraud. He must approach his task with an inquiring mind and remain constantly alert to the fact that a mistake or oversight could actually be the thin end of a wedge. An auditor would thus be obliged to pursue the matter and make further inquiries where reasonable suspicion would typically have been excited.
	Forensic auditors should also note that the dicta in Gaelic Inns and JSI Shipping places a higher duty of care on them as compared to statutory auditors. The Court in Gaelic Inns suggests that an auditor conducting a special audit has to perform a 100% audit of all transactions:
	“Admittedly, the scope of a statutory audit is comparatively limited in comparison to a forensic audit. A statutory audit need only comply with less onerous obligation, and may use on a test basis instead of performing a 100% audit of all transactions.” 
	Similarly, the Court of Appeal in JSI Shipping also hinted on a higher standard of care for auditors conducting special investigative audits. The Court stated:
	“…we have to bear in mind the fact that the audits in question were statutory audits (as opposed to special investigative audits commissioned for a special purpose) involving the audit of samples on a test basis”. 
	In The Oriental Insurance Co Ltd v Reliance National Asia Re Pte Ltd [2008] SGCA 8, the Court of Appeal overturned the decision of the High Court on 14 January 2008, and allowed a creditor of a company to submit its proof of debt after the deadline set out in a scheme of arrangement. The brief facts are as follows: Oriental Insurance was a creditor of Reliance. Reliance subsequently entered into a scheme of arrangement with its creditors pursuant to section 210 of the Companies Act. After the Scheme was sanctioned, several reminders were sent to Oriental Insurance to submit its Proof of Debt. Oriental Insurance did not submit its Proof of Debt by the deadline set out in the scheme of arrangement. Oriental Insurance subsequently applied for an extension of time to do so. 
	At the High Court, the judge rejected Oriental Insurance’s application and followed the Privy Council case of Kempe and Another (Joint Liquidators of Mentor Insurance Ltd) v Ambassador Insurance Co (in Liquidation) [1998] 1 WLR 271 in holding that the Court could not extend the deadline set out in a scheme for submitting a Proof of Debt and that the Court could only amend the Scheme if consent had been obtained by fraud or where there was an obvious mistake in the documents.
	In Hawkes Hill Publishing Co (High Court, 24 May 2007), the claimant liquidator made claims against the secretary and director (the “Defendants”) of a company alleging that they had caused the company to give them a preference and that they were guilty of wrongful trading. The company had been incorporated for the business of publishing a free golfing magazine whose profitability had been dependent on advertising revenue generated. A bank loaned the company £20,000 secured by a debenture over all the company’s assets. The Defendants guaranteed the company's liability to the bank. The company subsequently began publication of a second free title. However, the company did not prosper, having experienced cash flow problems and a trading loss. The company subsequently sold both titles for £20,000, but in order to persuade the bank to release the titles from the debenture, the whole of the purchase price was paid on to the bank. The repayment of that original loan reduced the potential liabilities of the company, and affected the guarantees given by the Defendants. Once the company had sold the titles, it had no remaining business and went into voluntary liquidation. 
	The liquidator contended that (1) the payment of the £20,000 to the bank had been a preference, under because it had had the effect of discharging or reducing the Defendants’ liabilities as guarantors and the company had been influenced by a desire to improve their position in the event of an insolvent liquidation; and (2) the Defendants were guilty of wrongful trading, because they had allowed the company to continue to trade after they had known that there was no reasonable prospect that the company  would avoid going into insolvent liquidation.
	It was held by Justice Lewison that since the Defendants had been guarantors of all of the company's liabilities to the bank it had been an inevitable consequence of a payment to the bank in reduction of the company’s liability that their liability under the guarantee would be reduced. However, if the company had gone into insolvent liquidation at that time, the bank would have relied on its security to realise the company’s assets. Whatever the purchase price of the titles, that price would have been applied in reduction of the company's debt to the bank, and to the extent that the bank had recovered its loan, the Defendants’ liability under the guarantee would have been similarly reduced. 
	Therefore, unless the sale of the titles had been at an undervalue, and there was no evidence that they had been, the Defendants’ position had been no different from what it would have been if the company had gone into liquidation. The transaction had not, accordingly, amounted to a preference at all. In any event, in entering into the transaction, the company had not been influenced by a desire to improve the position of the Defendants. The Defendants had done the best deal possible at the time, which had been a better one than could have been achieved on a realisation either by a secured creditor or by a liquidator. There had, therefore, been no preference on that ground either. 
	In addition the Court held that whilst an insolvent liquidation would almost always result from one or more mistakes, picking over the bones of a dead company in a courtroom was not always fair to those who had struggled to keep going in the reasonable, but ultimately misplaced, hope that things would get better. In the instant case, the Defendants had not known or concluded that there was no reasonable prospect that the company could have avoided going into insolvent liquidation. The Defendants had thought that the company could trade its way out of difficulties. There had, therefore, been no wrongful trading on their part.


